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MARYLAND LAW REVIEW
The Circumstantial And Impeachment Uses
Of A Prior Conviction
Taylor v. State'
During a jury trial in which defendant was accused of
first degree murder, defendant took the stand to explain
that the fatal shot was fired when someone else in the
room hit defendant's arm, causing him to discharge acci-
dently a gun he was holding. On cross-examination, de-
fendant was asked if he had ever been convicted of a
crime. Over objection, he was told to answer the question
and was required to state the nature of the offense, and
he answered, "assault with a deadly weapon." Defendant
appealed a conviction of murder in the first degree
claiming inter alia2 that he could be required on cross-
examination to answer the question as to whether he had
been convicted of a crime, but that it was error to require
him to answer as to the nature of the crime. The Court
of Appeals, per Chief Judge Brune, in affirming the con-
viction, cited Linkins v. State3 which contains a statement
that "while cross-examination of a defendant in regard
to previous offenses need not be restricted to infamous
crimes or crimes involving moral turpitude, examinations
should be limited to convictions for law violations which
have some tendency to impeach defendant's credibility
as a witness." The Court then stated that the determina-
tion of this tendency to impeach is within the discretion
of the trial court, and that there should be no reversal
unless the evidence is so irrelevant that to admit it would
be a clear abuse of that discretion. On the facts presented,
the Court held the trial court had not abused its discretion.
A prior conviction may be used in two ways. It may be
used circumstantially to show the rational connection be-
tween the prior conviction and the alleged crime or it
may be used to impeach the credibility of the witness. In
attempting to use the commission of a crime for either of
these purposes a conviction must be shown.' An indict-
1226 Md. 561, 174 A. 2d 573 (1961).
2Defendant appealed on two other grounds not relevant here.
8 202 Md. 212, 220, 96 A. 2d 246 (1952). This was a dictum 'of the court,
in approving the trial court's admission of the prior conviction of assault.
The Court of Appeals reversed on other grounds.
'Duffy v. State, 151 Md. 456, 135 A. 189 (1926). Also eee O'Dell v.
Barrett, 163 Md. 342, 163 A. 191 (1932) where the Court of Appeals refused
to allow the question of whether the witness "served any time in con-
nection with the O'Brien matter" to prove a conviction.
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ment or an arrest is insufficient.5 The conviction may be
proved by obtaining an admission from the witness6 or
by introducing a certified copy of the record.
The substantive use of a prior conviction is limited by
policy considerations. It is felt, particularly in a jury
trial, that the probative value of the circumstantial use
of the prior conviction is far outweighed by the danger
of prejudice to the accused. Recognition of this danger
leads to a general rule excluding evidence of convictions
when offered on the merits. In the most obvious situa-
tion the authorities concur in excluding "evidence that
a person committed a crime or civil wrong on a specified
occasion . ..to prove his disposition to commit a crime
or civil wrong as the basis for an inference that he com-
mitted another crime or civil wrong on another specified
occasion."8 However, the exclusionary rule is very often
found to be inapplicable when the evidence of the prior
conviction is offered for different purposes. MCCORMICK
asserts that the list of purposes for which a prior convic-
tion may be used substantively is not conclusive nor is
each purpose mutually exclusive.' The authorities agree
that a prior conviction may be used to prove some material
fact such as motive, intent, preparation, plan, identity
or absence of mistake or accident."0 The Maryland Courts
have adopted these uses of prior convictions as exceptions
to the exclusionary rule." In the subject case there is
5 Bonaparte v. Thayer, 95 Md. 548, 52 A. 496 (1902).
0 Green v. State, 161 Md. 75, 155 A. 164 (1931).
?4 MD. CODE (1957) Art. 35, § 10; 4 JONES, EVIDENCE (5th ed. 1958)
§924.
8 UNIFoRM RULES OF EVIDNCE (1953) Rule 55, p. 193. See also MODEL
CODE OF EVIDENC E (1942) Rule 311; MCCORMICK, EVIDENCE (1954) § 157.9 McCoRmICx, EVIDENCE (1954) § 157.
'
0 UNIFORM RULES OF EVIDENCE (1953) Rule 55; MODEL CODE OF Evi-
DENCE (1942) Rule 311 (comment) p. 196; Id., MCCORMICK, 8upra, n. 9,
330, adds to this listing proof of the res gestae, proof of a similar sex
crime with the same victim and "evidence of criminal acts of the accused,
constituting admissions by conduct, intended to obstruct Justice or avoid
punishment for the present crime."
1 Purviance v. State, 185 Md. 189, 44 A. 2d 474 (1945). In Brown v.
State, 220 Md. 29, 36-37, 150 A. 2d 895 (1959) the Court of Appeals repeated
that "the question is one of relevance and, under ordinary circumstances,
evidence that an accused has done other acts which constitute a crime
has no relevance towards showing that he is guilty of the crime for which
he is being tried. On the other hand, if 'the evidence of another offense has
a natural tendency to establish, or offers a reasonable presumption or
inference as to, a principal fact at issue or matter in dispute, it should
be admitted even though it discloses other offenses.' One of the instances
in which evidence has a natural tendency to establish or to permit an
inference as to principal fact at issue is where It tends to show motive
or Intent."
In Brown v. State, supra, n. 11, a prior conviction 'of forgery was ad-
mitted to show motive for carrying a gun on the day after the forgery.
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no suggestion that the circumstances giving rise to the
prior assault conviction came within any of these ex-
ceptions, or that the conviction was admissible on any
theory except impeachment of the witness' credibility.
The impeachment uses of prior convictions, like the sub-
stantive uses, are beset with considerations which often
necessitate the exclusion of the prior convictions as a
vehicle of impeachment. The problem is most acute when
the witness is the criminal defendant. "If the accused is
forced to admit that he has a record of past convictions,
particularly if they are for crimes similar to the one on
trial, the danger is obvious that the jury, despite instruc-
tions, will give more heed to the past convictions as evi-
dence that the accused is the kind of man who would
commit the crime on charge . . . , than they will to its
legitimate bearing on credibility."' 2 In the principal case,
there was grave danger of jury use of the prior convic-
tion of assault (introduced in theory to impeach the de-
fendant's credibility) to infer that a man capable of
committing assault was capable of committing murder.
Similar sorts of crimes are involved. The criminal de-
fendant is placed in a real dilemma. His testimony on
cross-examination may cause the jury to infer his guilt
or question his credibility and, his absence from the stand
may likewise raise the jury's suspicions. The defendant
should, at least, know in advance approximately what can
and what can not come into evidence, so that he can
evaluate the risks of testifying.
"At common law the conviction of a person for trea-
son or any felony, or for any misdemeanor involving dis-
honesty (crimen falsi) or the obstruction of justice, rend-
ered the convicted person altogether incompetent as a
witness."'" This rule of absolute incompetency has now
almost disappeared, and a prior conviction merely goes
to the credibility of the witness. 4 The question then be-
In Cothron v. State, 138 Md. 101, 113 A. 620 (1921), a murder conviction
was admitited to prove motive for commission of a second murder. In
Purviance v. State, 185 Md. 189, 44 A. 2d 474 (1945) a conviction for
possession of lottery tickets was admitted to show common identity with
a similar crime charged. In Hunter v. State, 193 Md. 596, 69 A. 2d 505
(1949), past gambling convictions were admitted -to show common identity
with the crime charged. In Jones v. State, 182 Md. 653, 35 A. 2d 916 (1944),
a previous conviction for assault was used to establish intent to murder the
same victim. In addition it is recognized thut a prior conviction of a sex
offense may be used to show identity with a similar offense perpetrated
on the same victim, Berger v. State, 179 Md. 410, 20 A. 2d 146 (1941).
1McCoRMIcK, op. cit. supra, n. 9, § 43, p. 93.
Is McCoRMicK, op. cit. supra, n. 9, p. 89.
14 Ibid. In Maryland a witness who had been convicted of perjury re-
mains incompetent to testify. 4 MD. CODE (1957) Art. 35, § 1.
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comes, what types of convictions can be used to impeach
the witness's credibility? WIGMORE feels that since each
of the states has it own classification of prior convictions
which effect credibility, the most that can be expected is
clarity within a given jurisdiction.' 5 MCCORMICK, however,
delineates four judicial positions: (1) those jurisdictions
which will impeach for prior convictions of felony only;
(2) those which will impeach for prior convictions of an
infamous crime; (3) those which will not impeach for
prior conviction of a misdemeanor which does not in-
volve moral turpitude; and, (4) those which leave to the
discretion of the trial court whether the conviction sub-
stantially affects the credibility of the witness.'6
In Maryland, prior convictions of infamous crimes may
be used without question to impeach the credibility of the
witness.17 Treason, felony and those crimes involving the
element of a falsehood 8 such as forgery, counterfeiting,
using false weights or measures, perjury 9 and bribery are
included within the classification of infamous crimes.20
There are convictions for minor offenses which have
been found to be so irrelevant to the witness's credibility
as to be held inadmissible for impeachment purposes.
The Court of Appeals in the leading case of Nelson v.
Seiler2 found that in a tort action for damages arising out
of an automobile accident the trial court abused its dis-
cretion by allowing the credibility of the defendant to
be impeached by a prior traffic conviction. It held that
traffic convictions are not relevant to the credibility of
the witness. The Court reasoned that criminal law and
criminal procedure are used to enforce a large volume of
regulations for convenience and order, wholly without
relation to morality, and it is inescapable that some dis-
crimination must be made when the courts come to re-
ceive evidence of violations to impeach credibility. The
cases since Nelson v. Seiler have excluded evidence of
3 WIGORE, EVIDENCE (3rd ed. 1940) § 987, p. 572.
16 MCCORMICK, op. cit. supra, n. 9, § 43.
17 Linkins v. State, supra, n. 3; Hunter v. State, 193 Md. 596, 69 A. 2d
505 (1949); Insurance Oorp. v. Sherley, 165 Md. 1, 165 A. 809 (1933).
In these cases the Court of Appeals found the prior convictions admissible
within the discretion of the trial court but inferred that had the crimes
been infamous they would have clearly been admissible. In Green V.
State, supra, n. 6, the Court of Appeals said "there can be no doubt that
the credibility of a witness can be impeached by proof of a conviction of
the crime of rape" (83-84). See also 4 MD. CODE (1957) Art. 35, § 10.
18 Crimen falsi is the term used to describe these crimes.
"MCCORMICK, Op. cit. supra, n. 9, 89. Perjury goes to incompetency.
2°PFRKINS, CRIMINAL LAW (1957) pp. 14-16.
"154 Md. 63, 139 A. 564 (1927).
1962]
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prior traffic convictions to impeach credibility.22 Before
the Nelson case the prior conviction for a traffic offense
was usually held admissible to impeach,23 but, even then,
a ten year old drunkenness conviction was found to have no
rational connection to the witness's credibility.24
As a general proposition, to challenge credibility by a
prior conviction, Maryland will admit serious crimes and
exclude minor offenses. The categorical nature of these
positions is weakened by the fact that their bounds are
not clear. There is a wide middle range of prior con-
victions over which the trial judge has discretion to de-
termine admissibility. Due to incomplete identification
of the extremes, the middle area of discretion is not
clearly delineated. It becomes difficult for the trial court
to determine what is clearly a serious crime and what
is a minor conviction. The court must keep in mind the
dangers of improper substantive use as well as attempt
to weigh the logical effect on credibility. The wide dis-
cretion given to the trial court has produced admissions
of prior convictions which have been subsequently affirmed
notwithstanding the accompanying dangers of irrelevancy
and prejudice. For example, a prior conviction for as-
sault was admitted against the defendant in a proceeding
charging assault with intent to rob,23 and in another case a
five year old assault conviction was admitted against the de-
fendant in a larceny proceeding.2 6 Also, a prior conviction
for assault, committed years earlier when the defendant
was sixteen years old, was admitted to impeach defend-
ant's credibility in a proceeding charging assault;' prior
assault convictions were admitted against a defendant
charged with homicide.2
The Maryland system of classifying some crimes as
definitely admissible or definitely not admissible and leav-
ing an area for trial court discretion is not based on any
standard to insure proper use of the prior conviction. In
the Maryland classification, as mentioned above, the
boundaries of absolute exclusion and admission are not
Insurance Corp. v. Sherley, 165 Md. 1, 165 A. 859 (1933); Nesbit v.
Cumberland Contracting Co., 96 Md. 36, 75 A. 2d 339 (1950).
Mattingly v. Montgomery, 106 Md. 461, 68 A. 205 (1907) admitted the
prior traffic conviction. Cf. Lavine v. Abramson, 142 Md. 222, 120 A.
523 (1923).
Simond v. State, 127 Md. 29, 95 A. 1073 (1915).
Linkins v. State, supra, n. 3.
Burgess v. State. 161 Md. 162, 155 A. 153 (1931).
27 Baltimore and Ohio Railroad Co. v. Streebe, 111 Md. 119, 73 A. 697
(1909).
21 Jones v. State, 182 Md. 653, 35 A. 2d 916 (1944).
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clear cut. An assault, for example, may, according to its
degree of moral turpitude, be admitted as an infamous
crime, excluded as a minor offense or given to the trial
court to admit or exclude at its discretion. It is unclear
when the trial court should exercise its discretion. More
important, however, this arbitrary scheme allows the
admission of too many prior convictions which will be
used in an improper substantive manner and have little
bearing on the witness's propensity to tell the truth. It
also fails to apprise the criminal defendant of the relative
dangers of his taking the witness stand.
In light of the weaknesses and inconsistencies in the
Maryland law in this area it should be noted that the
Uniform Rules of Evidence 9 and the Model Code of Evi-
dence" do not admit, in criminal or civil cases, evidence
of a conviction of a crime not involving dishonesty or
false statement to impeach the credibility of a witness.
This rule is an exception to the general rule which admits
"any evidence relevant upon the issue of credibility."'"
The general rule exists to insure that all those matters
affecting credibility are admitted. The exception was added
to encourage criminal defendants to take the stand32 and
to exclude convictions not having a legitimate bearing on
credibility. A few of the jurisdictions are showing signs
of adopting the "falsehood crimes standard." In Common-
wealth v. Quaranta33 the Pennsylvania Supreme Court said
"the only crimes admissible to attack veracity are such as
affect credibility and refer to the conviction of a felony
or misdemeanor in the nature of the crimen falsi."34 The
federal courts have said, "the rule generally applied ...
in criminal cases is that a witness may be impeached only
by conviction for felony or misdemeanors amounting to
crimen falsi.' 35
A prior conviction should not be admissible to impeach
a criminal defendant unless it can be shown that it goes
"UNIFORM RULEs OF EVIDENCE (1953) Rule 21.
MODEL CODE OF EVIDENCE (1942) Rule 106(1) (b).
"Id., Rule 106(1).
Id., p. 118; Even the dishonesty or falsehood crimes are "inadmissible
to impair the credibility of an accused as a witness in his own behalf
in a criminal trial unless the accused has first offered evidence of good
character directed to the issue of credibility."
"295 Pa. 264, 145 A. 89, 92 (1928).
For a more recent case relying on Commonwealth v. Quaranta, see
Commonwealth v. Waychoff, 177 Pa. Super. 182, 110 A. 2d 780 (1955).
"'United States v. Hayes, 81 F. Supp. 63 (W.D. Pa. 1949); United
States v. Montgomery, 126 F. 2d 151 (3d Cir. 1949); United States v.
Katz, 78 F. Supp. 435 (M.D. Pa. 1948) ; National Labor Relations Board
v. Baldwin Locomotive Works, 128 F. 2d 39 (3d Cir. 1942).
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far to establish the witness's tendency to deviate from the
truth . 6 The crimen falsi by their nature display propen-
sity to falsify, but other crimes may also have some
bearing. It is not illogical to suppose that one who has
committed serious crimes, or many crimes, even if they
did not happen to display untruthfulneses, possesses a
character which makes it likely that he may lie under
oath as well if it appears to him to be in his immediate
interest to do so. But mere logical relevancy is not a
passport to admissibility; in the final analysis the pro-
bative force of the conviction on credibility must be
weighed against the dangers of admitting the conviction.
Ultimately, a rule admitting only the more logically con-
vincing cases, and also permitting rather reliable pre-
diction as to what the trial judge will allow, is needed.
The crimen falsi rule goes far in producing those results.
Once having established the admissibility of only prior
convictions of the crimen falsi to impeach a witness the
trial court may then be given limited discretion within
that classification to determine the relevancy of the false-
hood to credibility. Arguably, one might admit addi-
tionally convictions for the designated serious felonies
when a total of a given number - say three - of con-
victions of such felonies (together with any crimen falsi)
could be proved. Increasing persuasiveness on the issue
of credibility would be matched, however, by increasing
prejudice. Possible considerations for the trial court in
exercising its discretion are the severity and number of
crimes committed by the witness and the time interval
from the last conviction to the trial in which the witness
is testifying. The proposed method will narrow the classes
of crimes which can be used to impeach a witness to those
having a strong bearing on the issue of credibility and
reduce the instances of improper substantive use of the
prior conviction.
In addition to limiting the trial court's discretion to
the admission of prior convictions involving an element of
falsehood, the court must observe different standards of
admissibility in different types of cases. The trial judge
should enjoy wider discretion in admitting prior con-
victions of witnesses, even if they are parties, in civil
3MCCORMICK, op. cit. supra, n. 9, § 43. Comment, Impeachment of a
Witness's Credibility By A Prior Conviction, 1959 Wisconsin L. Rev. 312;
Note, Impeachment and Rehabilitation of Witnesses in Minnesota, 36
Minn. L. Rev. 724, 725 (1952) ; Kaufman, Impeachment and Rehabilitation
of Witnesses in Maryland, 7 Md. L. Rev. 118 (1943); Ladd, Credibility
Tests - Current Trends, 89 U. of Pa. L. Rev. 166 (1940).
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cases than he does with prior convictions of a criminal de-
fendant. The civil witness is in less danger from disclosure
of his prior conviction than is the criminal defendant. In
short, the probative value of the prior conviction on
credibility in a civil case is more likely to outweigh the
dangers of improper substantive use of the prior conviction
than in a criminal case.
Different standards of admissibility should also be
considered in non-jury as opposed to jury cases. In the
non-jury case the trial judge is supposed to be able to
abstain from the improper uses of the prior conviction
which the jury, despite instructions, often makes. But,
in spite of the judge's rationality and experience he may
unconsciously relax his demands for clear proof of guilt
if a defendant's prior convictions are produced. The
judge's discretion should be widened when he sits as the
trier of fact, but he should guard against his own im-
proper use of the conviction by staying within prescribed
bounds of admissibility.
ALLE L. SciwArr
1962]
